Broads Authority

28 September 2007

Agenda Item No 19

Appointment of Navigation Committee

Report by Chairman and Chief Executive

	Summary:
In March 2007 the Broads Authority extended the term for the current appointments to the Navigation Committee until 21 March 2008. It was agreed that the term for the next round of appointments should run up until September 2011 to align with the Broads Authority committee year.

The role of the Committee has been clarified and is set out in the Broads Authority Bill, which in turn reflects the legal agreement with the RYA and the BMF. The period up until next March 2008 gives the Authority the opportunity to put in place a more open and transparent process for the appointment of a new Committee consistent with the national guidelines for public appointments.

Recommendations:

(i)
That the Authority adopts the guidance on public appointments provided by the Office of the Commissioner for Public Appointments for the appointment of the independent members to the Navigation Committee. This would include: 

(a) consultation with the relevant bodies as required by the Broads Act;

(b) open advertisement and invitation to all toll payers and other users to apply for membership of the Committee; 

(c) interview by a selection panel; and

(d) that the aggregated maximum term for appointments to the Committee should be ten years.

(ii)
That the views of the present members of the Navigation Committee and local user groups be canvassed on the details of how the process should be run including the composition of the selection panel, the organisations to be consulted and the skills and knowledge required by the Committee as a whole.

(iii)
That following the consultation officers draw up draft detailed proposals for the appointment process, a draft job description and person specification for appointed members to the Committee, to bring back to the next Broads Authority meeting in November.

(iv)
That the appointment process be in accord with the timetable set out in Section 10.

(v)
That the Authority considers whether it would be appropriate to offer a twelve month potential exceptional extension to the three members who have already served more than ten years, should they reapply and are successful.

(vi)
That the Navigation Committee be asked to review the arrangements for the appointment of the two members of the Authority drawn from the Navigation Committee as previously agreed with the Great Yarmouth Port Authority.


1
Introduction

1.1
The independent appointees to the Navigation Committee were appointed in July 2004 for three years ending at the Authority’s Annual Meeting in July 2007. In March of this year the Authority extended the term of the present appointments until 21 March 2008. The Broads Authority Bill sets out a strengthened advisory and scrutiny role for the Navigation Committee. It is important to use an open process for the appointment of the non-Authority members to attract a high calibre of applicants and consistency with current standards for public appointments. This report set outs the legal framework and recommends an enhanced approach to achieve this end.

2
Legal Framework

2.1
Appointments to the Navigation Committee are made by the Authority, either directly from its own membership or after consultation with other bodies.
Section 9 of the Act sets out the framework for the Navigation Committee.

(2)The Navigation Committee shall consist of thirteen members appointed by the Authority.

(3) Five
 of the members of the Navigation Committee shall be appointed by the Authority from among the members of the Authority.

(5) Of the other eight
 members of the Navigation Committee, all of whom shall be appointed from among persons who are not members of the Authority—

(a) two shall be appointed after consultation with such bodies appearing to the Authority to represent the owners of pleasure craft available for hire or reward as it considers appropriate;

(b) one shall be appointed after consultation with such bodies appearing to it to represent nationally the owners of private pleasure craft as it considers appropriate;

(c) one shall be appointed after consultation with such bodies appearing to it to represent the owners of private pleasure craft which use any part of the Broads as it considers appropriate;

(d) two shall be appointed after consultation with such bodies appearing to it to represent persons who are likely to be required to pay ship, passenger or goods dues imposed by it as it considers appropriate;

(e) one shall be appointed after consultation with such bodies appearing to it to represent other users of the navigation area as it considers appropriate; and

(f) one shall be appointed after consultation with the Great Yarmouth Port Authority.

2.2
In July 2004 the Authority agreed the following:

"For the period that the Port Authority continues to have responsibility for the navigation in Breydon Water and the Lower Bure, or for three years following the reconstitution of the Broads Authority (whichever date occurs first), the Port Authority appointee be one of the two members of the Navigation Committee appointed to the Broads Authority.

And at six months before this arrangement is due to come to an end it be reviewed by the Navigation Committee and that the agreement of the Navigation Committee be required before any extension of this arrangement beyond three years is granted by the Authority.

And that the arrangement be monitored on a regular basis at Chief Executive 

level".
2.3
The Port Authority recently transferred all its operational responsibilities to the new Great Yarmouth Port Company. The reconstitution of the Broads Authority took place on 1 June 2005, and therefore the present arrangement will cease on 31 May 2008 unless it is extended. The Broads Authority Bill, once enacted, will give powers for the transfer of jurisdiction to take place but at this stage it is not known what approach the new Port Company will take on this issue. Pending the review by the Navigation Committee it is not proposed that the present arrangement in respect of the appointment to the Broads Authority be extended as it seems more appropriate that the Authority appoints the two members from all the appointed members of the Navigation Committee.

2.4
Section 9 also requires the Navigation Committee to be consulted before any of these appointments are made. In practice this has meant, for obvious reasons, that the Committee has been consulted on the organisations to be consulted, rather than on the individual appointments. In the past a Committee comprising three ‘non-appointed’ members (i.e. full members of the Authority) of the Navigation Committee has made recommendations to the full Authority on the appointments.

3
What is Consultation?

3.1
The courts have indicated that the essence of consultation is the communication of a genuine invitation to give advice and a genuine consideration of that advice.  This means: -

(a) supplying the consultee with sufficient information to enable it to tender helpful advice;

(b) giving sufficient time to the consultee to enable that to be done;

(c) making sufficient time to consider the response to consultation.

3.2
Proper consultation also involves listening to what consultees have to say.  It does not necessarily mean following the advice given but, where it does not do so, a public authority should have good reasons.

3.3
In the appointment of his members to the Authority the Secretary of State is currently required to consult “such bodies appearing to him to represent boating interests and farming and landowning interests as he considers appropriate”. The Secretary of State consults the bodies by writing to the relevant organisations and inviting them to suggest names of individuals who might be interested. The individuals are then sent a pack of information by Natural England and invited to apply.

3.4
The Secretary of State also invites nominations from Non-Government Organisations, distributes a press notice and the Broads Authority places public adverts in the local press. The appointment process uses the OCPA
 guidelines and is by application and interview. Applicants are interviewed using a panel consisting of an independent member, appointed by Defra, a Board Member of Natural England, who chairs the Panel, and the Chairman of the Broads Authority
. The process is administered by Natural England.

4
Section 9 Consultation in Practice

4.1
The consultations with outside bodies for the appointment of the Navigation Committee carried out in 2004 resulted in the following: -

(a) With regard to category (a), the six consultees who responded between them nominated two persons.

(b) With regard to category (b), the four consultees who responded nominated between them three different people.

(c) With regard to category (c), the three consultees between them nominated two different people.

(d) With regard to category (d), nine of the ten consultees who responded between them nominated the same two people.  

(e) With regard to category (e), four of the five consultees who responded nominated the same person.

4.2
Consultees are also asked to submit with their nominations a short note on their nominees. In one case this hadn’t been done which raised concerns about the process at the Broads Authority meeting.

5 
Pros and Cons of the Arrangements used in the Past

5.1
It is implicit in Section 9 that those appointed to the Navigation Committee are able to represent – in the broadest meaning of the word – the relevant interest group. This in turn helps to ensure that the Navigation Committee, and therefore the Authority, is aware of the views of the major national and local navigation interests.

5.2
However, appointees are not delegates of their nominating body(ies).  Rather, they have a duty to the users of the Broads waterways at large and therefore need to be ready to show a degree of independence when considering particular issues.

5.3
The nature of nominations in the past (see paragraph 3.1) suggests that there has been a degree of discussion between consultees as to who they will nominate.  Some may not see this as very healthy.

5.4
Also, the appointments process does not allow for any real consideration as to the suitability of nominees.  This is not to say that nominees have been unsuitable in the past, but rather that there is no transparent mechanism for ensuring that the best available people have been appointed.

5.5
The challenge, therefore, is to ensure that the Authority has in place an appointments process, which will result in a Navigation Committee seen to be the most “fit for purpose”.  This is particularly important in the light of the developing role of the Navigation Committee, in particular, its responsibilities for advising on and scrutinising the way in which the Authority exercises its navigation responsibilities and the fact that two of the appointed members become members of the Broads Authority.

6
National Guidance on Public Appointments

6.1
Clearly, the Authority must continue to consult outside bodies as provided for in Section 9 of the Broads Act but it would be good practice to take on board the guidance on public appointments provided by the Office of the Commissioner for Public Appointments. The guiding principles are:

Merit

All public appointments should be governed by the overriding principle of selection based on merit, by the well-informed choice of individuals who through their abilities, experience and qualities match the need of the public body in question.

Independent scrutiny

No appointment will take place without first being scrutinised by an independent panel or by a group including membership independent of the department filling the post.

Equal opportunities

Departments should sustain programmes to deliver equal opportunities principles.

Probity

Board members of public bodies must be committed to the principles and values of public service and perform their duties with integrity.

Openness and transparency

The principles of open government must be applied to the appointments process, its working must be transparent and information provided about the appointments made.

Proportionality

The appointments procedures need to be subject to the principle of proportionality, that is they should be appropriate for the nature of the post and the size and weight of its responsibilities.
The Authority should therefore:

(a) produce a job description and person specification for nominees. This should also identify the balance of skills required on the committee as a whole, e.g. technical knowledge of navigation, legal, financial, health and safety expertise, commercial experience, knowledge of the Broads navigation, etc. It could for example also require that a certain number of the appointees are current toll payers, or represent a company that is a toll payer or a group of toll payers (e.g. secretary to a sailing club);

(b) ask nominees to explain in an application form why they wish to serve on the Committee and explain what skills and experience they would bring; and

(c) interview nominees including asking them to give an oral presentation on why they want to be on the Committee and what skills and knowledge they would bring to its deliberations.

6.2
In order to demonstrate the openness of the system and meet the requirements of the national guidelines the Authority should follow the process used by the Secretary of State, by not only inviting nominations from relevant organisations but also publicly seeking suitable candidates, including an invitation to all toll payers, and then short-listing and interviewing to identify the best candidates who meet the requirements of the Act. This will open up membership of the Committee to a larger number of interested individuals. 

6.3
The selection panel could include representatives from national and local user  organisations together with perhaps the Chairman of the Inland Waterways Advisory Council (IWAC) to bring a level of independence to the process.   It  is proposed to seek the views of the Navigation Committee and local users groups on its composition.

6.4
The elements set out above would meet the test of the more open process expected in public appointments and is the one that is recommended.

7 
Appointment of Authority members

7.1
It is suggested that every three years all members be invited to put their names forward as potential members of the Navigation Committee and that this process be used in March 2008.

8
Appointment of Chairman and Vice-Chairman

8.1 
For completeness it is worth noting that the appointment of the Chairman of the Navigation Committee is covered in Schedule 4 of the 1988 Act, which states:

(3) The Committee shall elect a chairman from among those of its members who are members of the Authority and may, if it thinks fit, appoint one of its members to be vice-chairman.

8.2
The Vice-Chairman may be appointed from amongst all the members of the Committee.

9
Length of Appointment

9.1
The 1988 Act (Sch. 4 1 (1)) makes provision for the appointment of the Navigation Committee for such term, not exceeding four years, as the Authority may specify. In general the appointments have been made for three years. Defra has recently moved to four year appointments as the norm. Given the upper limit set by the Broads Act it is recommended that the practice of three-year appointments should continue.

9.2
The national guidelines state that “the maximum period in office must not exceed 10 years on the same board. Only in exceptional circumstances will the Commissioner agree an appointment term which extends the total service beyond the 10 year limit. Even then, the individual will be expected to compete for the appointment through full and open competition”. Appointments to the Navigation Committee should be brought into line with these guidelines with a maximum total term of office of ten years.

9.3
Appendix 1 sets out the total length of term served by the existing appointees. It shows that the current Chairman, Vice-Chairman and lead member on safety have served more than 10 years. Given the significant loss of experience, members may consider it appropriate in these special circumstances to offer a 12-month waiver, should the three individuals reapply and be successful, to help the transfer of knowledge to the new Committee. 

10 
Financial Implications

10.1
The new arrangements would involve a modest additional cost in terms of the local advertising and interview process.
11
Conclusions and Timetable

11.1
The advisory and scrutiny role of the Navigation Committee is an important one, recently reinforced through the Broads Authority Bill and legal agreement with the national boating organisations. The Authority has been extremely fortunate in the willingness of key figures in the local boating community to give up their time to the meetings of the Committee. Their advice has been valuable and is an important link with the local boating community. The appointment process for the independent members of the Committee, who may go on to be appointed to the Authority, needs to be proportionate but should also meet the standards now expected in public appointments. 

11.2
The following timetable is recommended building in time for consultation with the Navigation Committee and local user groups.

	28 September
	Broads Authority decides on broad principles.

	25 October
	Views of the Navigation Committee and local user organisations sought on the details of the process, the composition of the selection panel, the organisations to be consulted and the skills and experience required for the Committee as a whole.

	Early November
	Officers draft details for the process, a job description and person specification taking account of the comments received.

	23 November
	Broads Authority finalises details for the process, the list of organisations to be consulted, job description and person specification.

	December-Feb 2008
	Public advertisement, invitation to all toll payers and users, consultation with the relevant bodies.

	February/March 2008
	Short listing and interviews.

	March 28 2008
	Appointments confirmed by Broads Authority.

	April 24 2008
	New Navigation Committee meets.


Consultation:
 The following organisations have been consulted on the report: 

· Defra;

· the Royal Yachting Association;

· the British Marine Federation;

· the Inland Waterways Association; and

· Inland Waterways Advisory Council.

The report has been amended to take on board their comments.

Background papers:
Norfolk and Suffolk Broads Act 1988

The Commissioner for Public Appointments Code of Practice for Ministerial Appointments to Public Bodies, August 2005
Authors:

Kerry Turner and John Packman 

Date of report:

10 September 2007

Appendices:
APPENDIX 1 – Total Term Served on the Navigation Committee by existing appointees

Enclosures:

Nil


APPENDIX 1


Total Term Served on the Navigation Committee
by existing appointees

	Appointed after Consultation with
	Appointee
	Total Term Served

	Bodies representing nationally the owners of private pleasure craft (Category B).
	Mr D H Adler
	12 years

	Bodies representing persons who are likely to be required to pay ship, passenger or goods dues (Category D).
	Mr J Aitken
	3 years

	Great Yarmouth Port Authority
	Mr M C Broom
	18 years

	Bodies representing the owners of pleasure craft available for hire or reward (Category A).
	Mr K Gaylard
	6 years

	Bodies representing persons who are likely to be required to pay ship, passenger or goods dues (Category D).
	Mr P Greasley
	3 years

	Bodies representing the owners of private pleasure craft which use any part of the Broads (Category C).
	Mr W S Knight
	16 years

	Bodies representing the owners of pleasure craft available for hire or reward (Category A).
	Mr A Trafford
	3 years

	Bodies representing other users of the navigation area(Category E).
	Mr P Waller
	3 years






































� Note six in the 1988 Act but subsequently amended when the Authority reduced its membership in 2005


� Similarly seven in the 1988 act now eight.


� Office of the Commissioner for Public Appointments


� Note that the Broads Authority Chair was included in the process for the first time in 2007.
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